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PREFACE. 



The following remarks on the Report of the Commis- 
sioners for Inquiring into Bankruptcy and Insolvency, 
which are intended to point out the injurious operation 
of some parts of the existing system of Bankruptcy 
Law, first appeared in a series of communications in 
the Morning Chronicle^ during December last and the 
two following months. They are brought together in 
their present shape in order to snatch them, for a while, 
from that oblivion to which observations in the columns 
of the daily press are usually condemned: and it is 
hoped that, as somewhat condensed statements of facts 
and arguments, they may, in some degree, be accept- 
able to those persons who are interested concerning 
the very important subjects to which they refer. 
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THE BANKRUPT LAW, 



On the Phogress of Reform in the 
Bankrupt Law. 

The Bankrupt Laws, and the practice of the Courts of 
Bankruptcy, on which (together with the laws relating to 
insolvent debtors) an able and voluminous report has been 
made public by the commissioners appointed for the purpose 
of inquiring thereon, is now engaging the attention of Parlia- 
ment. The Lord Chancellor, it is well known, is desirous of 
remedying the many evils which are yet suffered to spring 
out of and disgrace our system of laws relating to debtor and 
creditor, and will, it is to be hoped, exert all his influence for 
their suppression. 

As relates, now, to bankruptcy. 

Till the year 1832, a commission of bankruptcy was only 
a specious name for legalized plunder. The frauds com- 
mitted had become proverbial; the delays and expenses quite 
ruinous. Dishonesty and perjury of the most unblushing 
kind abounded, and assumed every possible shape. The 
courts of the commissioners were but too often arenas for 
vulgar contention, and schools wherein to learn the arts of 
fabricating counterfeit debts and fictitious accounts. 

Vesey, the well-known Chancery reporter, states that, in 
1801, Lord Eldon expressed "strong indignation^' at the 
frauds practised under the Bankrupt Laws, and declared his 
determination to repress them. " He observed,'^ says the 
accurate reporter, "with warmth, that the abuse of the 
Bankrupt Law was a disgrace to the country, and that it 
would be better at once to repeal all the statutes (relating 
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6 ON THE PROGRESS OF REFORM 

thereio); than suffer them to be applied to such a purpose. 
There is/' he said, *^no mercy to the estate, nothing is less 
thought of than the object of the commission/' His Lord- 
ship's censure and indignation were apparently directed 
against commissioners, solicitors, assignees, " and such small 
deer;" but it is not altogether impossible that his acute 
observation was aimed at higher game. 

The expenses of bankruptcy have always been defrayed 
by fees paid by the already insolvent estate, and it may 
easily be supposed that Lord Eldon, when he gained pos- 
session of the seals, was highly indignant, if not cruelly dis- 
appointed, on finding that one of his predecessors. Lord 
Thurlow, feeling '^no mercy for the bankrupt's estates," had 
appointed his nephew to an office called TTie Patentee in 
Bankruptcy, which was a sinecure in the strictest meaning of 
the term; the annual income of which appears, by returns 
made to the House of Commons in 1831, by the Secretary of 
Bankrupts, to have amounted to the sum of 11,25S/J. Lord 
Eldon's indignation, however, afterwards abated, and his 
warmth cooled down, it is to be supposed, for he attempted 
no reform of such crying abuses when he had the power to 
correct them. Possibly a grant, in reversion, of the Patentee's 
fees to the Honourable William Henry John Scott, for the 
term of his natural life, at the expiration of the previous 
interest therein, may have acted as a sedative on Lord Eldon, 
and calmed his emotion. Powerful indeed must have been 
the sense of justice, strong the sympathy for suffering and 
ruined creditors, to resist the alluring temptation of a settle- 
ment on a son of an income sufficient to maintain the dignity 
of a dukedom! 

The office of patentee was abolished in 1832, by Lord 
Brougham's bill, and a compensation of 79^^2L per annum 
granted to the Rev. Thomas Thurlow for his life, and after- 
wards to the Hon. W. H. J. Scott for his life. Taking the 
annual amount received by the patentee at only 7^352/. a 
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IN THE BANKRUPT LAW. J 

year, instead of 113253/.^ as stated in the returns before 
referred to — ^then^ had that annual sum^ so cruelly screwed 
out of insolvent estates in order to maintain a sinecure office, 
been vested in the funds during the last fifty years only, it 
would by this time have produced a capital of upwards of a 
itiillion and a half, the annual interest of which would have 
sufficed to pay all the offices connected with bankruptcy 
throughout the country, and to save every bankrupt's estate 
from the burden of fees still payable, and which are so large 
as actually to engorge the whole of small bankrupt estates! 

Although Lord Eldon's personal efforts at reform in bank- 
ruptcy were confined to warm expressions, followed up by a 
warm grant to his son, yet the public, hearing from the learned 
lord's own lips that frauds were perpetrated which disgraced 
the nation, determined that so scandalous a state of things 
should no longer exist, at least to so intolerable a degree. A 
parliamentary committee was obtained, which sat in 1817 and 
1818, The result of their labours was a bill which passed 
into a law (5 Geo. IV., c. 98), but this proved so full of 
objectionable matter, that it was repealed at once by the 
6 Geo. IV., c. 16. So unsatisfactory, however, was this new 
act, that in 1827 a special committee of the Court of Common 
Council of London was appointed to consider and report upon 
the then state of the Bankrupt Laws, and admirably they dis- 
charged their duties. Lord Brougham's reforms in 1832 are 
fresh in the minds of all who feel any interest in the subject. 
At the time when his Lordship brought forward the question 
concerning the most beneficial mode of administering the 
Bankrupt Laws, the subject had been discussed by some of 
ova ablest jurists. It must, nevertheless, be acknowledged 
that, with very few exceptions^ these, instead of diving deep 
into the matter, and striving to develope and establish just 
principles, were content to point out amendments in practice 
only* But experience has clearly shown that evils exist, 
whi^h only admit of a permanent cure by attacking them a^ 
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their very source. Elaborate treatises have been written-^ 
parliamentary and other committees have bestowed much time^ 
displayed exemplary patience^ and produced long and studied 
reports, and statutes have been piled upon statutes; all, how- 
ever, have failed in attaining the grand, ultimate object, though, 
in some instances, partial good may have been effected. 

Every candid inquirer who has duly considered and fully 
imderstood the subject, must confess that the Bankrupt Laws, 
as left by the 6 Geo. IV., c. 16, abounded in defects. Indeed 
the whole system would have proved absolutely intolerable, 
but for the ability of the judges to whom appeals were 
carried. The insolvent trader not only suffered injustice, but 
injustice both expensive and tardy — at once baneful to the 
individual and to the community. The creditor suffered by 
the waste of his time, so precious to the mercantile world, as 
well as by the heavy fees wrenched from the little property 
that is commonly left to be divided. Such practice was pre- 
judicial to the state itself, by exposing law, legislators, and 
the administrators of justice, alike to censure and distrust. 

But something like the dawn of truth is appearing; people 
are beginning to perceive that it is only by recurring to first 
principles that such a system of Bankrupt Laws can be 
framed and brought into action, as will meet the reasonable 
expectations of those who have a right to demand the pro- 
mulgation of an efficient code. Other countries have advanced 
in this important branch of jurisprudence, while we have 
remained almost stationary ; partly from the fear of the bug- 
bear innovation, and partly by the opposition of thdse who 
are interested in the continuation of abuses. Happily a long 
peace, and a wider spread of intelligence, have forced atten- 
tion to a subject of such vital importance to a commercial 
nation, oxid on which its moral chietracter, to a certain degre^ 
depends. The Lord Chancellor, fully sensible that the time 
is arrived when much may, and must, be done, has caused to 
be made to the Crown a report as to the state of the laws of 



Digitized by 



Google 



-IN THE BAMltRUPT |.AVjr, '9 

bankruptcy and insolvency. This report has been drawn up 
and presented by able commissioners^ some of them lawyers 
and some merchants. The result of their labours is now 
before the public^ and the following pages are devoted to the 
consideration of the most important changes and reforms 
which they have recommended. 

Imprisonment for Debt. 

Imprisonment for Debt is one of the leading, and, per^ 
haps, most important subjects to which the attention of the 
Commissioners for Inquiry into the Laws of Bankruptcy and 
Insolvency has been directed. 

Arrest for debt was formerly a clumsy expedient for 
supplying the defective state of the Insolvent Law, under 
which various kinds of property, possessed by the debtor, 
could not be seized by the creditor, and imprisonment was 
had recourse to as a means of compelling the former to 
surrender such property, in order to secure his personal 
liberty. However, by the 1st and 2d Vict., c. 110 (the Act 
to abolish arrest on mesne process), all the debtor's lands, 
tenements, money, securities for money, government stock, 
and, in short, every species of property, can be seized and 
applied to the payment of debts, and therefore arrest or 
imprisonment has become unnecessary as a means to compel 
surrender of property, and is only useful, if at all, as a 
punishment for fraud, or to compel the disclosure of con- 
cealed property. 

By the law, as it now stands, it is well known that arrest 
on mesne process — that is, as a first step — ^is abolished, and 
debtors cannot now be imprisoned till an action has been 
brought and judgment obtained, after which, if the debt and 
costs are not paid, the debtor may be arrested in execution, 
and cast into gaol. The present' law, therefore, at once 
assumes guilt and fraud, and proceeds t6 punish by imprison- 
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nient> leaving the debtor to prove his innocence and obtain 
bis discharge, through the medium of an application to the 
Insolvent Debtors^ Court. This seems clearly contrary to 
the general spirit of English jurisprudence, and especially to 
the maxim of law, that ^^ fraud is not to be presumed/^ Nor 
is it less opposed to the dictates of reason and common 
sense. The &ult, or crime, or whatever it be, is equally 
shared between the parties; and if the debtor is to be im- 
prisoned for not paying, the creditor ought to be imprisoned 
for trusting; for it is clear that the wary tradesman willingly 
risks his goods upon credit, when, by so doing, he sells them, 
as he generally does^ at from 10 to SO, often at 50, and some- 
times even at 100 per cent, higher than for ready money; 
while, on the other hand, his lasses by bad debts never 
amount, under ordinary circumstances, to more than 10 per 
cent., a fioct too well ascertained to be disputed. So that, 
taking the average gain by credit at 20 per cent., and the loss 
at 10, there still remains 10 per cent, clear and extra gain 
obtained by giving credit, in addition to the ordinary ready- 
money profit. '^It seldom happens,'' says that sagacious 
moralist. Dr. Johnson, speaking on the present subject, in 
The Idler f ^^ that a creditor imprisons a debtor, but for debts 
which he suffered to be incurred in expectation of an extra 
• advantage to himself, and for bargains in which he pro- 
portioned his profit to his own opinion of the hazard; and is 
it not against all principles of natural justice, that because 
disappointed of this gain, he should punish the debtor?'' 

The advocates of the law of imprisonment support it 
upon two grounds: first, that by its agency, fraudulent 
debtors are readily punished; and, secondly, that thereby 
those who would conceal their property are compelled to 
produce it. 

If, indeed, every deficiency of payment is fraudulent, or 
if the debtor is able to pay, and, being dishonest, refuses; or 
even if imprisonment enables the creditor to recover his 
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debt with greater facility: — ^if all or any of these cases are of 
common occurrence^ or can be proved to exist at all, then, 
perhaps, the arguments of those who advocate imprisonment 
may be allowed to have some weight. Such, in fact, are the 
arguments they advance. ^^But,^^ says Dr. Johnson, ^^a 
thousand idle stories which the vulgar and ignorant believe, 
fade away when the computist takes them within his grasp/' 
Let it be first assumed that all insolvents are firaudulent, 
and that the proper object of the imprisonment to which 
they are subjected is punishment; then let it be ascertained 
how arrest fulfils this end. It appears from the Report 
(p. xxiii.), that between the 1st of October, 1838, and the 1st 
of Pecember, 1839, a period of fourteen months, the total 
number of insolvents imprisoned, in town and country, was 
3,905, of whom only 361 were subjected to pimishment by 
being remanded; the rest were dischaiged. If, then, as is 
now for the moment assumed, all insolvents are fraudulent, 
and require punishment, it seems that 3,644 guilty persons 
escaped the just vengeance of the Insolvent Debtors' Court. 
But what is the amount of punishment so inflicted on the 
knavish and profligate? It appears that of the persons com* 
mitted to goal in London for debt, and discharged by the 
Insolvent Court unopposed, one month may be considered, 
on an average, as the period of their incarceration; and in 
pountry cases, two months 1 This is far too slight a punish- 
ment for a rogue and a swindler. If insolvency is to be 
treated as a crime, why is it left in private hands to punish 
without mercy, or pardoi^ without discretion? The power of 
punishment should be Vested only in the judge, the minister 
of the laws, after due course of trial; the power of pardon 
should be lodged in the breast of the Sovereign, the dis- 
penser of mercy. But we permit a vindictive creditor to 
manifest his resentment in the most injurious manner, by 
enforcing the imprisonment, or allowing an indulgent one to 
forgive, without reason, by relinquishing the debt* Exjperi- 
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ence^ however^ arising out of incontrovertible facts^ shows 
that but few debtors are to be classed among the fraudulent. 
The practice of the Insolvent Court proves this, for the com- 
missioners may, and do, refuse to discharge any debtor who 
has been dishonest, till he has «been punished by imprison- 
ment, according to the degree of his guilt. When, therefore, 
the court releases a prisoner at once, it is because he has not 
been fraudulent; and as 3,644 were in 1838-9 imprisoned, of 
whom 2,758 were actually liberated without any opposition 
whatever, or, in other words, without the slightest impeach- 
ment of their honesty, and only 1,147 were opposed, of 
whom, as before stated, but 361 were found guilty and 
punished; it follows, it fortiori, that more than nine-tenths 
of the number were, by the court, considered as unfortunate, 
not as criminal. 

There may be some, perhaps there are many, who are 
fraudulent; but this law confounds all salutary distinction, by 
imprisoning both innocent and guilty — ^the latter justly; the 
former it discharges, but not till they have lain long enough 
in prison to be disgraced and ruined. This seems worthy of 
Oriental jurisprudence, and like the justice of that Cadi, who 
had several persons brought before him, one of whom had 
stolen and eaten a melon; but as none would confess, he 
ordered the stomachs of all to be ripped open: and thus, 
indeed, punished the one guilty^ but murdered the many 
innocent. 

It is an almost universal opinion amongst uninformed 
persons, that these laws assist creditors in recovering their 
debts; and many who admit that, primd facie, they seem 
cruel, nevertheless insist that for this reason they are defensi- 
ble on the ground of expediency, and must be tolerated as 
necessary evils. This is briefly and most conclusively an- 
swered by the incontrovertible fact — ^which appears from the 
report before adverted to — that of the 3,905 persons im- 
prisoned in 1828, 1829, dividends were paid in 199 cases 
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only! "Nothing is got by imprisonment/' says one of the 
witnesses, a London coal merchant, " but groans and misery, 
and what good will they do a creditor?^' (Report^ p, 452.) 

It will readily be conceived that the debtor calnnot obtain 
the benefit y as it is called, of this law process gratuitously^ 
His expenses are paid out of his estate, if he has any, and 
when he has not, they are borne by his friends. Of this 
fact, every one is probably aware, but few can have the least 
notion of the aggregate of expense that is incurred. Of the 
3,905 imprisoned in 1828-9, all were tiJcen in execution. 
Estimating the expense of each action, on an average, so low 
as 20/. (Report, p. xxiv.), the law-charges for actions during 
that year will amount to 66,900/. The Report states the 
" mifdmun^^ expense of a discharge at 5/.; and assuming 6k 
as a fair, though low average, and multiplying by 3,345, the 
number improperly imprisoned, gives 20,070/., which sum, as 
a dividend was paid in 199 cases only, must chiefly have 
been torn out of the pockets of friends and relations. 
Adding together the two sums, gives 80,970/.> at the least, 
unnecessarily consumed in law charges during fourteen 
months only! 

Even if imprisonment did accomplish its supposed pur- 
pose, it would be tyrannical in its principle. ** Put men in 
prison for catching cold,'^ says Mr. E. Swaine (Report, psjge 
447)> ^^ and no doubt it would make them carefdl; but the 
law would be absurd and oppressive.^' And Mr. Burke, in 
his speech to the electors of Bristol, says, ^^ Credit must be 
preserved — ^true; but equity must be preserved also; and it 
is impossible that anjrthing can be necessary to commerce, 
which is inconsistent with justice/^ 

The opinions of ninety-two experienced persons on the 
subject of imprisonment for debt have been collected and 
published by the Commission of Inquiry. Of these, forty<- 
eight were in favour of its abolition, and forty-four otherwise. 
But these in favour of its continuance, neither saw the con- 
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vincing returns already referred to^ nor were they aware of 
the proposed substitute^ but apparently conceived that im^ 
prisonment was to be abolished^ and no other species of 
remedy to be applied in its place. The commissioners close 
their report on this part of the subject as follows: — 

'^ We are ot opinion that the power of arrest in execution 
IS ineffective for the protection of the creditor, by way either 
as a remedy or as a preventive, (p. xxv.) ♦ ♦ # ♦ 
We conclude these observations on the subject of imprison* 
ment for debt, as it affects all members of society, with the 
strongest recommendation of its abolition, and with the 
fullest conviction that this may be safely and advantageously 
conceded, if accompanied with the further remedies against 
the property of debtors, which we have humbly suggested/' 
(p, xvi.) 

The remedies proposed by the Commissioners of Inquiry 



1. To permit debtors to make a voluntary cession of their 
property, at such period of their difficulties as will best 
insure equal justice to their creditors. (Report, p. x«)' 

*^This is no new principle,^' says Sir William Evans, 
Recorder of Bombay, ^^ it has been actually adopted by the 
Parliament of Great Britain, and the boundaries between 
England and Scotland mark the limit of its rejection or 
admission.^' 

2. On behalf of creditors it proposes that, after demand- 
ing payment, and swearing that the debt is due, the creditor 
may summon the debtor, and learn from him, on oath, whe- 
ther he has any answer to the demand; and when the debt is 
clear, not paid into court, or security given to pay, proof of 
insolvency becomes apparent, and the debtor is forthwith 
to become amenable to the law, for an equal distribution 
of his property, should his creditors require the adoption 
of such a course. If, on the other hand, the debtor 
swears he has a good answer to the demand, the present 
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law is to take its course, that is to say, an action must be 
brought. 

Thid is not a plan founded on theory, but an actual prac- 
tice. In the Court of Bankruptcy it is the custom to sum* 
mon persons indebted to the bankrupt's estate* In some 
thousands of cases (according to the Report, p. xii.) ^^ there 
have scarcely been a dozen where the debt has been denied. 
The summons generally produces immediate payment. In 
fact, the experiment of personal summons has been exten* 
sively tried, and has most extensively succeeded.^' 

3dly, and lastly, in order that those who are found to be 
dishonest should not escape punishment, the Report (p. xx.) 
proposes that fraudulent debtors shall be liable to a criminal 
prosecution, and, if convicted, shall be imprisoned, with or 
without hard labour, at the discretion of the court; that the 
judgment shall be advertised ; that facility shall be given- to 
prosecutions ; and where the individual estate is insufficient 
to meet the costs of prosecutions, the court shall have power 
to order them to be at the public expense, (p. xx.) ^^ But,'' 
adds the Report, ^^ whether it would be desirable that the 
Court of Bankruptcy, or the Court for the Relief of Insol* 
vent Debtors, should have the power of punishing, we leave 
to the consideration of the Legislature." (p. xx.) 

Present State of the Bankrupt Laws in the 
Country, and proposed Amendments. 

The administration of the Bankrupt Laws in London 
was, till 1832, thought to require no less than seventy com- 
missioners, sitting in fourteen distinct courts; they were all 
paid by fees, exacted from bankrupt estates. 

The manner in which the London tribunals performed 
iheir functions may be learnt from the evidence given before 
the House of Commons in 1817 and 1818. One of the 
witnesses — ^the well-known Commissioner of Bankrupts, Mr. 
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Cullen — emphatically declared, that '^the commissioners are 
the worst constituted court of justice that can well be 
imagined;'^ and whatever that able judge of the matter then 
said of the London courts, would now apply to the country; 
for, in 1832, this superlatively bad system was swept from 
the metropolis, and inflicted upon the less protected provin- 
cial districts. In other words, it having been universally 
admitted that the London courts were, by far, the worst con- 
stituted tribunals in England, the legislature thought fit to 
remove the mischief from the capital ; but, as if determined 
not to extirpate the evil, and only to take it out of the view 
of vigilant and keen observers, transferred it to places and 
regions where it is incalculably more injurious, because want- 
ii^ in a considerable degree, the salutary check of publicity, 
and because deprived of the efficient protection which it 
received, in practice, from the able commissioners who acted 
in London. It would almost seem that the Legislature con- 
sidered the evil not sufficiently glaring to demand instant 
abolition, but only formidable enough to require removal to 
a distance; as a criminal, guilty of an offence not so decidedly 
atrocious as to call for the punishment of death, is banished 
to remote colgnies. 

In London there were formerly seventy commissioners; 
they have been replaced by six. The country now rejoices 
in an array of about 700 judges, divided into 140 distinct and 
independent courts. (Report, p. xxi.) The amount of business 
done contrasts rather ludicrously with this judicial army. 
The number of fiats opened in the country, during the years 
1837, 1838, and 1839, was, as appears by the returns, on an 
average, 7^0 per annum; to work which, there were no less 
than 700 commissioners, or very nearly a judge for every fiat. 
Indeed, this calculation is too favourable, as it supposes the 
business is equally divided. Of course, the majority of cases 
go to the great towns, to Manchester, Birmingham, &c., 
leaving little or nothing to be done in the rural districts. 
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*^ During the last two years^^ (says the Report, p. zxi.), ^'only 
about thirty-five of the Usts had more.&an five fiats directed 
to them/* 

The commissioners state, in their Report — ^^ It appears, 
by the evidence which has been given before us, that there 
are strong grounds for dissatisfaction with the present mode 
of administering the estates of bankrupts in the country/* 
They add, and we heartily concur in opinion with them, 
'^ that the fault is in the system^ and not in the learned com^ 
missioners who administer it; and many of them admit and 
lament the evils attending it, which they can neither control 
nor amend/* (Report, p. xxi.) 

The crying evil of the country system, — the root and 
parent of nine-tenths of the mischief which therein exists, — 
is, that practising barristers sit as commissioners to tax the 
bills of their clients — that is to say, the solicitors of the dis- 
trict — ^upon whom it is possible that many chiefly depend for 
practice, which to several is but another word for the means 
of professional existence. Mr. Vizard, the able and expe- 
rienced Secretary of Bankrupts, has the courage to proclaim 
this truth in so many words: he says (p. 301) — *'The list is 
usually composed of two barristers and three solicitors; but 
I fear that the situation of the barrister practising in the 
country does not leave him as independent as he ought to be 
of his brother commissioners, or the solicitor who prosecutes 
the fiat. My experience has shown that this is evinced by 
payments, in the shape of costs, to solicitors, which would 
never have been tolerated if the bills had been submitted to 
the same examination the bills of solicitors in London are 
subject to.** Mr. Mayhew, a solicitor, declares (p. 335), that 
coimtry costs are very largely and insapportably overcharged. 
And in a memorial, presented in July, 1839, to the Lord 
Chancellor, signed by above 600 of the principal merchants, 
bankers, and traders in London, complaint is made of the 
expense of the country system as compared with London. 
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18 BANKRUTT LAWS IN THE COUNTRY^ 

That the opinions above quoted are not mere vague 
surmises, is proved by facta stated by some of the witnesses. 
Mr. Parker, a solicitor, says (p. 13), that in London the 
petitioning creditor's bill of costs averages 22/., but in the 
country it amounts to no less than 65/., *^and no more 
labour in one case than the other,'' — a statement which is 
corroborated by the great experience of Mr. Parry, one of 
the registrars of the London court, who affirms that 23/. and 
60/., at least, are the averages of London and coimtry costs. 
Now, assuming the average number of provincial fiats woriced 
annually to be, at present, about 7B0, the loss to creditors of 
bankrupts, for this improper overcharge, will be about 28,860/. 
per annum ; and if we suppose that similar over-charges are 
made in the bills of costs in a subsequent stage of the busi- 
ness — that is, after the choice of assignees (which every 
practitioner will admit is estimating such charges far below 
the mark,) a gross annual loss of 57,720/. appears — a sum 
which would go a great way towards the expenses of all the 
bankrupt tribunals throughout England and Wales ! 

Another glaring evil is that of the commissioners being 
remunerated by fees, dragged out of the bankrupt estate. 

Bentham {Rationale of Evidence, vol. iv. p. 7,) says, 
speaking of fees — ^^^When a man, empowered to pursue a 
public object, is by the same means empowered to pursue a 
personal one, it is not in human nature that this private 
object should be a matter of indifference to him. It will 
naturally and unavoidably exert an influence over tiie course 
taken by him in the pursuit of the public object." Upon 
this subject, Mr. A. F. Reynolds, a Hull commissioner, 
speaks the sentiments of all the witnesses when he so well 
remarks (p. 420) — ^' He is sure that no worse method of 
remunerating judges or commissioners can well be devised 
than fees upon business done; that it is one of the greatest 
objections in the minds of creditors, that an impresHon 
generally prevails, that the commissioners are more occupied in 
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devising reasons for adjournments, and the multiplication of 
meetings, with a view to the increase of their oum fees, than 
in promoting the quiet distribution of the bankrupfs effects 
amongst his creditors; and that this is a species of suspicion^ 
from which no care^ no diligence on the part of the judges 
or commissioners can ever relieve them^ so long as they iare 
paid by fees/' 

That the amount of fees must clearly have been, to a 
considerable extent, under the control of the commissioners 
in London, appears from the returns ordered by the House 
of Commons to be printed in October, 1831, which show 
that while ihe three senior commissioners of the third London 
list received 3,331/. in the three preceding years, an equal 
number of seniors of ihe^^famous^^ 14th list received 5,149/. 
in the same space of time; which astounding difference 
occurred, though the number of commissions had been 
equally divided; a fact which proves, beyond contradiction, 
that either the meetings of the commissioners were too few 
in the one case, or too many in the other; and as these 
commissioners were paid according to the number of sittings, 
it wants no ghost to tell us which of the two lists acted most 
conscientiously for the benefit of the creditors, whose interest 
it was their bounden duty to protect. 

The sum taken in fees in the country is much more than 
the public ought to pay, and much less than the commis- 
sioners ought to receive. This apparent paradox may be 
thus explained. Calculating the number of fiats, as before, 
at 780, and the sums paid under each fiat on an average at 
45/. (Mr. Parry's evidence, p. 51), gives the enormous 
aggregate sum of 34,100/. devoured or wrung out of insolvent 
estates. This, we repeat, is far too much for the public to 
pay; but it is also far too little for the commissioners to 
receive, as the following calculation will show. — In Manches- 
ter there are three lists, of five commissioners in each; 
assuming that three act under each list, gives fifteen acting 

c2 
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20 BANKRUPT LAWS IN THE COUNTRY, 

and paid commissioners; and Mr. Parry (p. 52) says he 
is informed by the Secretary of Bankrupts, that the commis- 
sioners in that great town receive, in the aggregate, about 
3,000/. annually in fees, which gives only 200/. a-year to 
each; whereas, in London, it is found expedient, in order 
to secure adequate talent, that each commissioner should 
receive 1,500/. per annum. If commissioners are so ill 
remunerated in Manchester, how wretched must be the 
gains of those who act in the great majority of places to 
which one or two fiats only go in the course of twelve long 
months. 

The evidence shows (Mr. Parry, p. 51, Mr. Ayrton, 
p. 145) — that 45/. is, at least, the sum paid in the provinces 
under each fiat, for fees. Proceeding upon this calculation, 
let us inquire how much is likely to be saved by the proposed 
system. Taking the number of country fiats to be 780 
annually: — 

Commissioners' fees . , . . . £35,100 

Taking the €U9et8, or dividend under each fiat, at 
400/>, and that there is only one year's dividend in 
anrear, the snm in the hands of the country bankers 
will be 312,000/.^ the annual interest of which will 
he, at 5 per cent. ..... 15,600 

Brokers and accountant's costs, 5/. each fiat . . 3,900 

From increase of law expenses, compared with London 
fiats, as already stated . . v . 67,720 



£112,320 

Under the new system each court, we have shown, would 
cost 2,200/. If England and Wales are divided into six 
districts, the expense would be 13,200/.; if divided into twelve, 
26,400/.; or if into twenty-four ^ 52,800/. only! 

Nevertheless, we are convinced that the direct saving 
which this shows is by no means all: far otherwise, for the 
probability is, that the indirect saving — in collecting the 
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assets at a cheaper rate, and in a shorter period of time — the 
opportunities of proving debts at less expense, and the 
earlier payment of increased dividends — ^will be greater than 
the most sanguine expectations would lead inexperienced 
persons to suppose. 

Another reasonable source of discontent in the country 
is, the difficulty with which the commissioners can be 
assembled. 

Mr. Parker (Evidence, p. 15) tells us the commissioners 
often live thirty, and sometimes forty-five miles from each 
other: — "We write to each; we receive an answer that the 
commissioners will confer and arrange a day; but before 
we can obtain an appointment in some cases, the property 
has entirely disappeared.'^ Mr. Parry (p. 53) mentions 
a case where a commissioner had to make a journey of 
sixty miles for his fee of 2/. In the Deal list the commis- 
sioners have to travel thither from Margate, Ramsgate, and 
Hythe. 

The commissioners of inquiry sum up the evils of country 
commissioners in the following words: — 

^^ The evils of which, in our opinion, the public have 
cause to complain, are — 

" 1. The constitution of the courts of commissioners in 
the country. 

^^ 2. The objectionable mode of remunerating com- 
missioners. 

" 3. The uncertainty attending these tribxmals, both with 
respect to the law and the practice. 

4. The costs of working fiats. 

5. The difficulty of access to the proceedings, from the 
want of some central and publicly known place of custody 

" 6. The trouble and delay of getting the commissioners 
together. 

" 7- The want of publicity, and the checks attendant 
thereon. 
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*' 8. The delay in getting in the property. 

** 9. The insecurity of the funds when collected. 

'^ 10. The length of time before making dividends. 

'Ml. The small amount of dividends. 

'^ 12. The absence of sufficient activity on the part of the 
assignees. 

'^ 13. The want of official assignees. 

'^ 14. Fiats being frequently prosecuted at places in the 
country far distant from the principal creditors, who generally 
carry on business in London, or the other great cOmmerdal 
or manufacturing towns. 

'^ 15. The large sums of money lying in the hands of 
country bankers, assignees, and others, which ought to be 
collected and secured to the creditors.'^ 

For remedy of these monstrous evils (their name is 
Legion), the commissioners of inquiry propose — 

'^ That England and Wales should be divided into a 
number of districts, and that the court should consist of a 
sufficient number of judicial and other officers for the admini- 
stration of this branch of the law in such districts (Report, p. 
xxvi.). We think the tribimals, both in London and in 
the country, should be constituted by one of the judges of 
the court, and the different tribunals be ancillary to each 
other, so that every inquiry may be carried on in the place 
most convenient.*^ (Report, p. xxvi.) 

The question as to the proper number of the new country 
districts, is not without its difficulty — a difficulty with which 
the commissioners of inquiry have not grappled. If, as some 
of the witnesses propose, there are but six or eight courts, 
parties having recourse thereto, must sometimes travel forty, 
fifty, or sixty miles; on the other hand, an increased number 
of commissioners will lead to increased expense. Of the 
two evils, however, the latter is much to be preferred. The 
inconvenience of some of the creditors being compelled 
to travel long distances, would be felt daily, and excite. 
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first murmurings^ then disgust at the whole system^ more 
especially as hitherto the commissioners have travelled to 
the parties. 

It is; indeed, more than probable that an outcry would 
be raised in certain quarters, that a number of commissioners 
were created for the sake of patronage; but the public would 
lend very little ear to the objections of interested or party 
people, when it was perceived that the new arrangement was, 
hand fiie^ a public benefit. No reasonable man would com- 
plain of the necessary charges of an establishment which would 
defend his property and bring justice home to his own door. 
Every day's experience proves that the public never hesitate 
in paying the best price for talents and acquirements which 
are exercised for the general good. 

Forty miles is the extreme distance from which persons 
have to travel to London coipmissioners. To great centn^l 
towns, such as Birmingham, perhaps a similar radius of 
jurisdiction might be assigned. In other places, thirty miles 
should be the extreme limit; and even then it might be 
difiicult for the parties to return home the same day. This 
would no doubt require many commissioners. There are 
now 700. But there is no valid reason that the same com- 
missioner or judge should not (in places where there is not 
suflScient bankruptcy business to occupy his whole time) act 
— 1. As a commissioner of bankrupts; 2. As a commissioner 
under tlie Insolvent Act; 3. As a judge of the County Court; 
4. As commissioner of lunacy; 5. With assistance of his 
registrar, as examiner, to take evidence under commissions 
from the Court of Bankruptcy for that purpose. These, and 
other duties which might be assigned, would fully justify the 
appointment of a sufficient number of commissioners to bring 
a court within thirty miles of every siutor. 

Each court would require a commissioner, a registrar, and 
an usher, the united incomes of whom in London are now 
2,200/. Of this sum, the bankruptcy fund would pay a por- 
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tion; part of the money now paid the commissioners of 
insolvency would famish farther assistance, and the country 
would bring its contribution towards the maintenance of the 
County Court, &c. The travelling expenses of the commis- 
sioners of insolvency, and their clerks, &c., for the yeco* 1839, 
amounted to 12,205/., which would be saved, as would also 
the salaries of at least two of the commissioners of insolvency 
or of bankruptcy in London; for it is found that four com- 
missioners could very well discharge all the London bankrupt 
business, and the insolvent commissioners are absent full half 
of every year on circuits, so that a court of five in London 
would be sufficient to discharge the London business, both 
of bankruptcy and of insolvency. 

In some districts where there is the least business, it 
' might be expedient to appoint one commissioner to preside, 
at stated alternate times, over two courts, at a moderate dis- 
tance from each other. In cases of emergency, such as 
opening a fiat, the parties, if necessary, would have to travel 
somewhat further to the commissioner, if he happened to be 
at the court furthest from their residence. But this would 
seldom occur. 

One of the witnesses (Mr. R. HaD, p. 29) adverts to the 
fact, that in the manufacturing districts the business is of a 
very intermitting kind, insolvency there being like an epi- 
demic; things are in a healthy state for two or three years, 
and little or nothing to do; then a large number become 
insolvent all at once. 

To provide for such contingencies, or for illness, &c., it 
would be advisable that a power be vested in the Chancellor, 
or in the Privy Council, to appoint additional assistant com- 
missioners for the time, in the same manner as a serjeant- 
at-law is occasionally selected to supply the place of a judge 
of assize. It might, perhaps, be very beneficial to appoint, 
in each district, an honorary assistant commissioner, to pro- 
vide for such contingencies, with an understanding that he 
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shall succeed to the office of full commissioner^ on any 
vacancy occurring. 

And; lastly, it is to be hoped that retiring allowances will 
be made to such of the country commissioners as shall be 
considered entitled thereto. Some gentlemen have held 
their offices during the long and wearying period of forty or 
fifty years. This however will, no dc^bt, receive due atten- 
tion in the proper quarter. Such a provision, of so necessary 
a nature, could be well afforded, as it appears to be the opi- 
nion of the witnesses (Mr. Basil Montagu, accountant in 
bankruptcy, p. 169, and Mr. Richardson, p. 60), that upwards 
of two millions of money owing from assignees and others to 
bankrupts^ estates in the country would be recovered; much 
of this would be distributed in dividends; but a large sum 
would remain unclaimed, which would be invested, and the 
interest thereof go towards a general fund to pay the expenses 
of the new court. In London, about two millions was got 
in; and the unclaimed portion, 486,000/., was vested in 
stock, the interest of which produces an annual income of 
13,000/., applicable to the expenses of the London Court ! 

Proposed Tribunals for the Administration of 
THE Bankrupt Laws in the Country. 

Our preceding remarks on the bankruptcy laws are 
under the supposition that the wh.ole system now in opera- 
tion in the provincial districts should be entirely changed. 

Should it be thought expedient to abolish the 700 country 
commissioners, and establish district courts on a similar foot- 
ing to the court erected in London, it will become of the 
utmost importance that the whole should be made to work 
as one court, with jurisdiction, practice, and privileges alike 
in all. The London Court, erected in 1832, may, to a certain 
extent, be considered as an experiment, the admirable success 
of which is well known to the commercial world. But it is 
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equally well ascertained that it would have been of much 
greater practical utility if its jurisdiction und powers had 
been of a more extensive nature — ^a fact which has not been 
lost sight of by the commissioners of inqidry^ who have 
recommended that the benefits of the London system, with 
certain improvements — suggested by the experience of eight 
years — should be extended to the country districts. 

The Report (p. xxvi.) recommends that the tribunals, both 
in London and in the country, should be constituted by any 
one or more of the judges of the court: That such tribunals 
should have, subject to appeal, a more extended jurisdiction 
in matters relating to the administration of the estates of 
debtors who are made amenable to the jurisdiction of the 
court than at present: That the judges acting in the different 
districts should be auxiliary to each other, so that every 
inquiry may be carried on in the place most convenient to 
the parties and witnesses: That the court should be one of 
record, holding such a position among the other judicial esta- 
blishments of the country as to merit the respect and obtain 
the confidence of the public: That the judicial offices should 
be of such a nature in permanency, in rank, and emolument, 
as will secure the appointment of able and efficient persons, 
men of considerable standing and of acknowledged reputation 
in the law: That a system of gradation in rank and emolu- 
ment should be introduced in the judicial offices; and, finally, 
that each of the judicial functionaries should, in discharging 
the duties of the court, have the powers incident to the other 
courts of record. 

Such is an outline of the proposed nature of the new 
court, in which, though there is much to approve, there are 
some points concerning which the legislature and the public 
will not, we suspect, entirely concur with the commissioners 
of inquiry. 

L The proposition of one commissioner sitting alone in 
«ach district court, is after the pattern of the metropolitan 
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court. In London no evil arises from one commissioner 
sitting alonCj because, should any one be incapacitated by 
illness or other casualty^ any of his brother commissioners 
can discharge bis duties during his absence; but recourse 
cannot be had to such an expedient in the country : hence 
a commissioner so situated must never be ill^ must never 
require a vacation^ or a little salutary rest, even for a single 
week, without injury to the public. 

Should his absence be unavoidable, the whole business of 
the district would stand still ; unless, indeed, the parties are 
to travel from twenty to thirty miles to the nearest commis- 
sioner. This evil would be remedied by what we have 
already suggested, namely, to confer a power of appointing a 
temporary commissioner, just as a serjeant-at-law occa- 
sionally supplies the place of a judge of assize ; or else by 
appointing honorary commissioners. Another mode of ob^ 
viating the difficulty would be, that the registrars should be 
denominated assistant commissioners, which they now are, 
in fact, though not in name. This assistant, when the senior 
is present, would be of most material benefit during those 
^^ epidemics,'' or flushes of business, which sometimes occur, 
by sitting in a separate room, and attending to matters of 
course, such as unopposed proofs of debts, &c.; and when 
the senior is absent, he could, in matters of emergency, such 
as opening a fiat, act alone, and thus prevent the very 
serious evil of having the whole bankruptcy business of the 
country paralyzed. 

2. The commissioners of inquiry recommend that the 
new court should enjoy a more extended jurisdiction ; but 
the report stops short of stating what is specifically required. 

To confer on the new court a more enlarged, or, in other 
words, a complete jurisdiction, would be a most highly im- 
portant benefit. The powers given to commissioners of 
bankruptcy has been the result of the patchwork efforts of 
successive legislators, acting on little or no plan, and guided, 
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apparently^ by no principle. The public will perhaps 
scarcely believe the fact, well known to lawyers, that though 
the commissioners are directed by various statutes to order 
numerous acts to be done, yet they have not the smallest 
power of enforcing their orders ! They are quite helpless ; 
and to give efficacy to their orders a petition must be pre- 
sented for assistance to the Court of Review, praying that 
the party may be compelled to obey the order made ! This 
absurd and mischievous waste of time, of the patience of 
suitors, and of expense, ought never to have been allowed to 
exist, and should not be permitted to continue one moment 
longer than is necessary to pass through the legislative forms 
for its removal. In the next place, it appears to us — endea- 
vouring further to supply what is wanting in the Report — 
that a great many matters now heard before the Court of 
Review, on petition and motion, should be determined, in 
the first instance, by any one of the commissioners. 

Mr. Vizard, the Secretary of Bankrupts, was fully exa- 
mined on the subject, and from his evidence (page 297), it 
appears that in 1829 sixty-eight orders were made in the 
Court of Review, as of course, in the office, and that no less 
than 245 other petitions were imopposed. With a few 
exceptions, Mr. Vizard recommended that the power to make 
such orders should be at once transferred to the commis- 
sioners. Of those petitions (Report, p. 559), forty-three 
were to annul a fiat with consent of creditors ; nine to en- 
large the time for the bankrupts^ surrender ; forty-nine to 
dispense with the attendance of the petitioning creditor on 
opening a fiat ; twelve to enlarge the time for the bankrupt 
surrendering, and so on ; aU of which, it is clear, are proper 
orders to be made by the commissioner without the incon- 
venience, expense, and delay, of a petition. 

3. The report recommends that all the courts shall be 
ancillary to each other. This is stated in a few words, 
indeed; but we believe that the results of such mutual 
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assistance would be most strikingly beneficial. Suppose^ for 
instance^ a creditor resides at Cornwall, who wishes to prove 
a debt in London, or vice versdy but his debt being suspected 
and disputed, his personal appearance is required in London 
in order to his examination on oath : — ^what a state of things 
is this ! the creditor must either forego his dividend, or incur 
the expense of a journey to London and back ! Under the 
proposed amendment, however, he would be examined before 
the nearest local court, from which an official return of the 
result would be forwarded to London. 

4. It is proposed that all the new courts should be courts 
of record. On this much need not be said. The metro- 
politan courts are now courts of record, and should the 
London system be carried into the country, it would follow, 
of course we apprehend, that the provincial courts would be 
placed upon a similar footing. 

5. It is recommended that the judicial officers should be 
of such rank and emolument, as will secure the appointment 
of able and experienced persons. In this somewhat general 
proposition we entirely concur ; the report does not furnish 
any data to enable us to ascertain whether or not we can 
acquiesce in the intended details. 

As to rank, it will naturally be asked, what sort of rank 
is required ? Are the ** judicial officers^* to be denominated 
"judges,^' and therefore necessarily receive the honour of 
knighthood ? If so, the proposal will, most Hkely, encounter 
general and decided opposition. The great duties of a com- 
missioner of the Bankrupt Court are, to superintend the 
collection of bankrupts' assets, to ascertain the amount of 
debts due, and distribute the wreck of property in dividends. 
During the carrying into effect these objects, appUcations 
are daily and hourly made to the commissioner, not only by 
solicitors, but by the debtors and creditors themselves, upon 
a variety of questions and matters, which require, and 
receive, prompt and urbane attention. The intercourse. 
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which on such occasions passes in the shape of conversation, 
is treed, as it ought to be, from all judicial reserve, pomp, or 
formality. Servants, labourers, apprentices, and poor unin- 
formed helpless women apply, who are sufficiently alarmed 
at what array there actually is, and would very often be 
utterly distracted, were they told they were before **tbe 
judge/* 

It is not impossible, also, that if a country commissioner 
found himself a ^^ judge and a knight,^* he might assimilate 
his conduct, as to dignity of manner, and so forth, to that of 
the judges of assize : '^ As they demean themselves, so ought 
I/' he may perhaps think, and not altogether unreasonably. 
It therefore may appear that ** judge*' would be rather too 
exalted a title. On the other hand, it is apparent that 
^^ commissioner'^ is not sufficiently elevated. Tliere are 
commissioners of all sorts, some not very dignified — of the 
Courts of Request, for instance, who are petty tradesmen. 
Would not the title of ** justice*' avoid both objections? 
This is a designation familiar to the poor and the uneducated, 
and always accompanied by respect. As regards the better 
classes, the more enlightened applicants, it matters not by 
what name an officer of justice is known ; by such persons 
his real rank is ascertained and conceded without the aid of 
a title. 

That the emolument should be such as to secure the 
services of first-rate men, will be at once admitted. In this 
country money is, with the multitude, the measure of every- 
thing. With them, rank or talent is but a secondary con- 
sideration. Men of ability well know, and act upon this 
fact, and in order to tempt a barrister of learning, who is 
making a large income by his practice, to abandon the bar, 
it is necessary that a proportionate income should be affixed 
to the office proposed for his acceptance. 

One of the witnesses (pp. 58, 59,) states that the first 
Registrar in Chancery receives 2,000/. a year ; the second 
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and thirds IfiOOL; the fourth and fifths 1^500/.; and the »ixth, 
1^250/. ; so that the fifth registrar of the Court of Chancery 
is equal, in point of salary, to the Commissioners of the 
Court of Bankruptcy. This certainly is quite adverse to the 
due and fit proportion between rank and emolument. 

A system of regular and certain promotion, when me- 
rited, in rank and emolument, if the same can be accom- 
plished without injury to the districts having the officers 
lowest in rank, would, doubtless, have a most beneficial 
effect in rendering all the officers attentive and active in their 
several departments. 

The question of the power of committal for contempt, 
and of the Court of Appeal, will be considered in a subse- 
quent page. 

The Power op Commissioners op Bankruptcy to 
COMMIT POR Contempt op Court considered. 

The question, whether or not the commissioners of bank- 
ruptcy should have the power of committal for contempt, has 
lately been much agitated, and is a matter of the utmost 
importance to the public. 

There is no one, from the peer to the pauper, who may 
not, in some way, be called upon, under a fiat in bankruptcy, 
and have to claim the protection of the court from insult, or 
to become the subject of whatever punitory power it may 
possess. Business has been transacted before commissioners 
of bankruptcy for nearly three centuries, during which period 
they neither had, nor claimed, any right to punish for con- 
tempt; but it would now seem to be the opinion of the 
London commissioners, that such a power is necessary. The 
commissioners of inquiry acquiesce in this, and recommend 
that each of the judicial functionaries should, in discharging 
the duties of the court, have the powers incident to the other 
courts of record. It is not, indeed, quite apparent at first 
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sights that this recommendation includes the power alluded 
to^ but a reference to the printed questions circulated by the 
commissioners of inquiry^ will make this apparent^ The 28th 
question is as follows : — 

^^ Is it^ or is it not^ in your opinion, essential to the due 
administration of justice in bankruptcy, that each judge, or 
commissioner, should have full power to enforce his orders, if 
not appealed against, and to repress contempts of court in a 
summary way^ by fine or imprisonment?'*^ 

Let us, then, inquire whether the bankrupt tribunals 
ought to have such power. 

It is imperatively necessary that every court should be 
armed with powers for maintaining order and decorum among 
those attending it, to protect not only the court itself, but 
the suitors, from insult or irritating language, and to repress 
indecent behaviour. The point at issue is, where the power 
should be lodged ? It cannot be concealed that the legisla- 
ture has hitherto been opposed to granting a single commis- 
sioner of bankruptcy any power of permanent committal, 
whether for contempt or otherwise. 

The power is irresponsible; there is no appeal; for the 
judges, governed by precedents, will not interfere, on habeas 
corpaSy to discharge a person committed for contempt by 
another court. In such cases, the judge is at once the accuser 
and witness; he performs the functions of the jury, and 
declares the guilt of the party. He then re-appears in the 
character of judge, and pronounces sentence; and may even 
be said to exercise a power belonging to the legislature — the 
duration of punishment depending on his sole will in every 
case where the person committed may not think himself 
bound to submit. 

It would seem, from the tone of the questions put vivd 
voce to the witnesses by the commissioners of inquiry, that 
the three London commissioners are in favour of this power 
of committal. Three of the registrars of the court were 
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examined — two of whom are, apparently, against such a 
privilege (Mr. Parry, p. 47; Mr. Ayrton, p. 140); and one 
(Mr. Richardson, p. 58), in its favour. The London 
solicitors, as a body, appear to be adverse to it. Upon this 
subject, Mr. Lavie, the solicitor (p. 211), said, his opinion, 
which he believed to be the prevalent one of the respectable 
city solicitors, was, that a commissioner sitting alone should 
not have the power. 

Contempts are twofold — ^by words, or by writing. As to 
written contempts, the punishment would not be less effect- 
ive by being inflicted some time after by the Court of Review, 
where the power is now lodged. And as regards riot or 
clamour, every commissioner has a right to expel the offender 
the room, or send him before a magistrate. It is true 
that the commissioners^ court is an open one, but open 
only to those who conduct themselves with decorum, cer- 
tainly not to any other; and a commissioner has no less 
right to direct his messenger, or a police officer, to turn out 
of his court one who disturbs its proceedings, than every man 
possesses in the case of a rude intruder in his own house. 

To a question put by one of the commissioners of inquiry, 
*^ would you place the commissioners, complaining of con- 
tempt, in the situation of a party litigant before the Court of 
Review ?*^ Mr. Lavie answered by referring to a case which 
occurred not long since, where a gentleman in Parliament 
wrote an abusive letter to a Master in Chancery; the latter 
very coolly inclosed it to the Lord Chancellor, before whom 
the party was brought up, and committed. There was no 
appearance of a " party litigant.*' Supposing contempt shown 
by words, the Court of Review, or Sub-division Court, would 
take for gxKateA, prima facie, the truth of the commissioner's 
statement and vindicate his authority. If, as Mr. Lavie 
states, the solicitors, as a body, are opposed to the power, it 
furnishes a strong argument against it, for they are the per- 
sons who, in examining and cross-examining witnesses, &c., 
are most especially exposed to insult. 
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But many others who gave their evidence also declared 
themselves opposed to this power ; among them Mr. Bradley, 
a Lancashire coromissioner (p. 421), and Mr. H. Lawrence^a 
Liverpool commissioner (p. 383). Mr. Freshfield, the Bank 
solicitor (p. 257)> thinks the power given by 1 and 2 Geo. IV., 
c> 115, sec. 21, quite an adequate protection. Mr. Miller, a 
Queen^s counsel (p. 349), prefers to represent the contempt 
to a superior court; and in this agrees Mr. Cotterill, a 
solicitor (p. 468). 

But what is the amount of the evil sought to be repressed 
by a power so great and irresponsible ? Mr. Parry has been 
in the court (first as commissioner, now as registrar) thirty 
years, and has noticed very few instances indeed of contempt. 
Mr« H« Lawrence, Liverpool commissioner (p. 383), says, 
"During my experience (thirty years) I have not known 
above half a dozen cases of such misconduct as would justify 
me in ordering the party to be turned out of the room.^^ Mr. 
P. Bardeet, a Birmingham commissioner (p. 401), recollects 
only one instance of the kind. Mr. R. P. Brandt, a Man- 
chester commissioner (p. 388), has never felt the necessity of 
such a power. Mr. Palmer, of the Bristol List (p. ^11), in 
sixteen years^ practice recollects but one case of insult, and 
one of defiance. Mr. F. Raincock, a Liverpool commissioner 
(p. 381), has never found it necessary to punish any con- 
tempt, except by a mild reproof. And Mr. Miller, CLC. (p. 
349), says " Contempts are extremely rare where the judge 
temperately and efficiently does his duty.^' 

It is obvious that this power, if conceded, must be exer- 
dsed in the country. It may not be difficult to select 
gentlemen well qualified to discharge all the legal duties of 
commissioners, but they may not always be so fit to be 
trusted with vast and irresponsible power. Barristers imdergo 
such a legal training as renders men of average capacity very 
good judges of points of law, but they may not be so well 
disciplined in what concerns temper. 

" I remember,^' says Mr. Freshfield (p. 257), " one of thet 
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judges of the Court of Queen^s Bench sending for the Sur- 
veyor of Works at GuildhaU, and fining him 10/., because 
there was a draught in his court. The fine was afterwards 
remitted, but the fact occurred. I mention it, not as an 
instance likely to occur again, but as showing the incon- 
venience of such an authority.^' 

It would be against all analogy of the superior courts to 
confer the power on a single commissioner. No one judge 
of the Exchequer, Common Pleas, or Queen^s Bench, no 
single commissioner of the Insolvent Court, can commit for 
contempt. If a judge or .commissioner of those courts, when 
Bitting alone, is insulted, he must cite the offender before the 
whole of his brother judges, by whom he will be punished. 

Surely, then, it cannot be necessary that a commissioner 
of bankrupts should have more power than a judge of the 
Queen's Bench ! If a single commissioner of the Insolvent 
Debtor's Court — dealing with the very worst characters — 
cannot commit for contempt, why should a single commis- 
sioner of bankrupts ? 

The sole instance which at first sight is apparently in 
favour of the power, is furnished in the case of police magis* 
trates, who can commit for contempt. But these have no 
superior court to which they can refer their complaints; they 
must either possess the power in themselves, or ruffians of 
the lowest grade will go unpunished. 

If, then, commissioners of bankrupts had no superior 
court to which they might refer questions of contempt, it 
would probably be necessary to concede to them the power 
in question; but they have a court to which they can readily 
resort, and the inference, therefore, is, that they do not 
require the protection of such a privilege. 

The question is not whether the power should anywhere 
exist. Doubtless it must be vested isomewhere. The de« 
bated point is where the power should be lodged ? Let us, 
then, pursue the analogy of other courts, and give no more 

D 2 
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power^ in that respect^ to a single commissioner^ than is 
allowed to a single judge of the Queen^s Bench. 



In answer to the foregoing observations^ two letters ap- 
peared in the Morning Chronicle^ to which the following 
replies were made: 

A. Z. alleges that we are in error in stating that no one judge 
of the Exchequer, Common Pleas, or Queen's Bench, can commit 
for contempt, and he cites the case of Mr. Mahon to prove the 
contrary. 

We beg to reiterate, and confirm our assertion. Mr. Mahon 
was committed by a judge of a Nisi Prim Court, which is quite a 
distinct court from the Exchequer, &c., as A. Z. will find upon 
referring to any elementary treatise upon law; in Blackstone, for 
instance, (Vol. iii. chap, iv.) the learned author, after treating of 
the Exchequer, King s Bench, Common Pleas, &c., says he must 
now mention an eleventh species of courts, those of Assize and iTm 
Prius. The mistake of A. Z. is very natural, and pardonable in 
one not acquainted with the principles of our laws. The immediate 
cause of his error is, that the judges of the Queen*s Bench, &c., are 
always selected during the vacations of their respective courts, as 
being the most fit persons to be placed in the commission of ^isi 
Prius. 

The communication from the second correspondent relates also to 
the power of committal, but comes from a much more experienced 
person. Still we think him in error. 

The fact is, that the commissioners of bankruptcy are, at this 
moment, in a much better situation than the Judges of the Queen's 
Bench, with respect to the question of contempts. Those judges 
have but one remedy, namely, the violent act of committing to gaol 
for an offence offered to one of the court which commits. 

Commissioners of bankrupt, in London, are actually so fortunate 
as to possess ^t^ powers: 

1. To order a rude person to leave the room. 

2. To send him before a magistrate. 
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3. To refer the complaint to the Court of Review. 

4. To adjourn the examination to the Court of Review. 

5. To commit, if the answers are not satisfactory. 

1. We have already shown, (page 33,) that the court is an open 
one to those who properly conduct themselves only; and that a com- 
missioner has as much right to order a rude person to leave his court, 
as a private gentleman has to turn an offensive person out of his 
drawing-room. Suppose a female itinerant vender of fish were to 
enter the court, vociferously and pertinaciously crying, " Eels alive, 
or* would not the commissioner have a right to expel the vocal 
intruder? 

2. The 3 Geo. IV., c. 16, sect. 21, enacts, that the commissioners 
shall have full power to order the messenger to take into custody any 
person who shall commit, or be guilty of any riot or disturbance, or 
who shall interrupt the commissioners in the exercise of their duty; 
and to have such person taken before any alderman or magistrate, 
to be dealt with according to law; and ^the warrant of such com- 
missioners shall be a full authority and indemnity to such messenger. 

3. The 5 and 6 William IV., c. 29, sect. 25, enacts, that no 
single commissioner, sitting alone, shall commit, or fine for con- 
tempt; but every such contempt shall be cognizable by the Court 
of Review, to which the same may be referred by any commissioner; 
and the Court of Review shall have full power to deal with the 
same, as a contempt of the Court of Review. 

4. The 1 and 2 William IV., c. 56, sect. 30, enacts, that any of 
the commissioners may adjourn the examination of any person, to be 
taken before the Court of Review. 

5. The 6 Geo. IV., c. 16, sect. 34, and other sections enables the 
commissioners to examine any person on oath ; and if such person 
shall refuse to answer any lawful questions put to him, " or shall 
not fully answer to the satisfaction of the commissioners," then the 
1 and 2 William IV., c. 56, sect. 7> authorizes the commissioner to 
commit such person to the messenger, to be by him brought up 
within three days before the Court of Review, or a Sub-division 
Court, and either of which courts, if he does not amend his mode of 
answering, will commit him to prison till he does. 



Digitized by 



Google 



3.8 POWER OF COBIMISSIONBRS OF BANKRUPTCY^ &C. 

Now we beg leave to ask, what further power is wanted ? If 
any person is guilty of mere rudeness he may be ordered out of the 
room. If guilty of riot or obstruction, he may be sent before a 
magistrate. If guilty of more serious contempt, he may be cited 
before the Court of Review, and committed to prison. Should the 
party, by violent answers, endeavour to prevent the commissioner 
extracting the truth, then, if his answers are not '^ satisfactory/' the 
commissioners may themselves commit him to the custody of the 
messenger; and if his answers, though improper, cannot be denomi- 
nated " unsatisfactory," the examination may be adjourned to the 
Court of Review, which would commit, should the impropriety be 
persisted in. 

Our correspondent says, '^ of course no commissioner would ever 
waste his money, or make himself a laughing-stock among the 
lawyers, by going into another court, and complaining that some 
low fellow had called him a fool or a liar." 

The answer to this is obvious. The commissioners are not 
required to spend one fraction of a penny: they are not required to 
ffo into another court. We have before stated that, " where a gen- 
tleman in parliament wrote an abusive letter to a Master in Chancery, 
the latter, very coolly, inclosed it to the Lord Chancellor, before 
whom the party was brought up and committed." The Master in 
Chancery did not spend one farthing; he did not ^o into another 
court, he merely sent the letter; and, as to his becoming a laughing- 
stock, we are not aware that the Master in Chancery was greeted 
with any smiles but those of approbation. 

With regard to the conclusion of our correspondent's letter, we 
can only say, we do not believe in the truth of his charge, namely, 
that the commissioners grossly neglect their duty, and break the 
oath they took when made commissioners, by neglecting to sift 
persons suspected of endeavouring to prove fictitious debts from the 
feeling that, if such persons are rude, the commissioner cannot 
instantly send them to prison for contempt of court. We assert, 
and with some indignation, that the charge is unfounded. If 
true, let the commissioner be pointed out, and the House of Com- 
mons will know how to deal with so idle and unconscientious an 
individual. 
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Of the Court of Review* 

From its original institution, the Court of Review has 
had to contend against difficulties obvious to the most super- 
ficial observer, and which, though apparently trivial, have 
been serious in their practical results. A designation, by no 
means the best that could have been chosen, was bestowed 
upon it. No fixed place was provided in which the sittings 
of the Court could be held. It now borrowed a committee- 
room of the House of Commons; then prayed permission to 
occupy a small chamber belonging to the benchers of Lin- 
coln^s-inn; and afterwards begged leave to deliver its judg- 
ments in a nook of Westminster Hall, called by the inauspi* 
cious name of the Star Chamber. One day the bar were 
located in the Sessions^ Hotise, at Westminster; the next 
found them in Sergeant's Inn Hall; and the following 
morning they were directed to assemble in the Hall of 
Gray's Inn. Thus the Court, like some who were cited to 
appear before it, had a bad name, and was not always to be 
easily found. 

Of the judges selected, it would be a suppressio veri not 
to state that one, since deceased, was not the fittest that 
could have been found for the office. He felt, in a powerful 
degree, an honest desire to do substantial justice, under which 
impulse he often engaged in struggles to break through the 
impenetrable forms and fences of the law, the consequences 
of which were anything but favourable to maintaining the 
dignity of the bench. Of the other judges, the impression 
seems to be, that the judicial pace of one was too slow, too 
deliberate, in comparison with the more rapid movement of 
another of the learned judges, -and that, consequently, they 
did not draw well together. It is said, also, that the counsel 
of the equity bar — ^who almost exclusively attend the court 
— had often cause to lament that their eloquence — their 
somewhat Ciceronian profuseness of oratory — was more fre- 
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quently broken in upon^ and cut short, by observations and 

other interruptions from the bench, than was flattering to 

their amour propre. But — 

"Errors, like straw, upon the surface flow; 
Those who would seek for pearls must dive below." 

And, besides our own experience, we are well assured, by 
very discriminating observers, persons competent to pro- 
noimce an opinion, that no one who consults the order-book 
of the Court of Review, can conscientiously deny that sub- 
stantial justice was ever, in the end, withheld from the 
suitors of . the court. The Report {p* xxvii.) recommends 
that the Court of Review should be abolished, and the 
appeal lie to three London ^commissioners in its stead. We 
find it diflicult to acquiesce in either of these proposals. 

It should, however, be stated, in justice to the Commis- 
sioners of Inquiry, that a large majority of the lawyers 
examined are in favour of abolishing the Court of Review. 
But on the opinion of particular portions of the public, reli- 
ance cannot always safely be placed. We apprehend, for 
instance, that parliamentary agents would not have given 
evidence in favour of the disfranchisement of rotten boroughs. 
Town-clerks could not have been expected to promote the 
passing of the Municipal Corporations Bill; nor would every 
overseer have assisted in the reform of the Poor-laws. 

It ought not, then, to raise much wonder, that, among 
other reforms, the Court of Review should be much objected 
to in certain quarters. Some of the answers are clearly 
given rather too much in the style of an impromptu. A 
solicitor (p. 185) announces the court to be an "ineflScient 
and useless incumbrance.^^ Another solicitor — a worthy and 
popular London alderman— -does not hesitate to say (p. 26), 
that " no man but a madman would think of going to that 
court. I would sooner lose a debt than go there. At pre- 
sent, the court is such, that no one will resort to it.^^ Now, 
that " no one^^ resorts to it, is a statement which facts of the 
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most stubborn kind contradict. It appears that^ on an 
average^ upwards of five hundred applications are made to 
the court annually (Evideiice, p. 143). It is also shown^ 
that the number of orders made by the court, from 1832 to 
1839^ amounted to no less than 4^028 ! If^ then^ the assertion 
of this witness is not founded in some misconception, there 
must have been, in the course of eight years, the alarming 
number of 4,028 ^^mad^^ petitioners; and, as each insane 
applicant must have had a '^ mad^^ attorney, or a very dis- 
honest one, it follows that 8,056 lunatics, or fools and knaves, 
have exposed themselves in the Court of Review. 

It does not, however, seem, that all the witnesses join the 
war-whoop against the newly-formed court. Mr. J. Miller, 
Q.C., (page 349), and Messrs. Dixon (p. 493), and Mr. 
Foster (p. 341), solicitors, are in its favour; Messrs. Ayrton 
(p. 143) and Sturgeon (p. 190), barristers, and Mr. Vizard, 
the Secretary of Bankrupts, are also adverse to its abolition. 

The Court of Review was created by Lord Brougham, 
because the Court of Chancery was so choked with business, 
that, as stated by Mr. Vizard (p. 301), on the average, a 
bankrupt petition could not be heard in less than twelve 
months. This was, of course, felt to be an intolerable griev- 
ance; for, during that time, all proceedings were suspended, 
and the dividend withheld. ^^ But now,*^ says Mr. Vizard, 
^* petitions are usually heard in a week or two.'^ Besides 
this, another serious evil was created by the interruption to 
the regular equity business which bankruptcy petitions occa- 
sioned. It appears, from the evidence before the House of 
Commons, in 1817, 1818, and from Mr. C. P. Cooper^a work 
on the Court of Chancery, that between one-third and one- 
fourth of the time of Chancery, was occupied by bankruptcy 
business. 

A melancholy consequence arising out of the delay in 
hearing the petitions, was, that time was afforded for the 
increase of affidavits to an outrageous extent. Mr. Pensam, 
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the then Secretary of Bankrupts, says, that in one case there 
were ninety-six affidavits, and that in another they actually 
amounted to 1,500 folios. And Mr. Montagu astonished the 
committee by informing them, that, in a certain case, which, 
during six years, stood for hearing, the briefs, according to 
his estimate, weighed 250 pounds, the weight of his alone 
amounting to 25 pounds. This very eminent bankrupt 
lawyer added, that the costs of the litigation, to which he 
alluded, could not have been less than 5,000/. It must also ^ 
be most especially taken into consideration, that, in Chan- 
cery, there is a vacation of at least three months in the year, 
during which time (a point to which Mr. Bell, in his work on 
the Scotch Bankrupt Law, draws particular atttention) no 
petition can be heard. 

All these crying evils were rooted out by the Court of 
Review. To abolish that court, and carry appeals back to 
the Lord Chancellor, would not only revive all the former 
abuses, but multiply their number, for equity is now far more 
loaded and oppressed with business than in 1832. 

The Report states, that ^^ the Court of Appeal, on matters 
within the jurisdiction of the proposed court, cannot be one 
which will require permanent sittings; but, on the contrary, 
from returns which have been made of the business of the 
present Court of Appeal, in bankruptcy, the sittings of such 
court would probably not be many.** — (Report, p. xxvii.) 

The returns here referred to are in the Appendix, p. 559, 
being the number of petitions presented to the Court of 
Review in 1839, amounting to 470, and thus divided : — 

Petitions on which orders were made without 

mention to the court 68 

Unopposed petitions 245 

Opposed petitions 157 

470 
Mr. Vizard, in his evidence, stated, that all the 68, and 
most of the 245 petitions, might be decided by the commis- 
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luoners; but would they^ under the proposed new system^ 
have time to hear and decide^ annually, 157 opposed peti- 
tions in addition ? Contrary, therefore, to the statement of 
tiie Report, it is evident, that the sittings of the court recom- 
mended therein, would be many, and that, indeed, permanent 
sittings would be required. 

But what is the substitute proposed by the Report for the 
Court of Review, when abolished ? It is, " that a court of 
^appeal should be formed of the judgeis (i. e. commissioners), 
who are engaged in the ordinary and daily business of the 
court. For this purpose, we recommend that three of the 
judges of the London district should sit, as often as neces- 
sary, as a court of appeal, from which there should be an 
ultimate appeal to the Lord Chancellor.*^ (Report, p. xxvii.) 
Whether this plan is likely or not to give satisfaction, may, 
perhaps, be gathered from what is stated by the experienced 
Mr. Spence, Q.C. He says (p. 346), " I fear that the judges 
of courts so constituted, whatever their talents and learning, 
would not command that respect which is so essential to the 
due administration of justice in any tribunal entrusted with 
the decision of important questions of law and equity. 
Appeals would, therefore, in all probability, be numerous, 
unless the facility of appeals were restricted, which, in such a 
tribunal, would, I think, be highly mischievous. It appears 
to me, that to adopt the proposed plan, would be to set up 
another Court of Review, under a different name, with all 
the objections attending the present one, greatly increased.** 
And, in this decidedly expressed opinion, agrees Mr. Miller, 
Q.C. (p. 349.) 

With all the respect that we feel for, and is due to, 
the Commissioners of Inquiry, we therefore differ from 
their proposal relative to the Court of Review. For the 
present, at least, we venture to propose, that it be virtually 
preserved, changing its designation, and a very few unessen- 
tial forms. It seems to us advisable, that, instead of two 
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additional Vice-Chancellors (as has been suggested), three 
should be appointed, and that to one of these the present 
business of the Court of Review be transferred; it being 
clearly understood, that the despatch of stich business is his 
primary occupatiouy and that any portion of his time which 
may remain unengaged, is to be dedicated to relieving his 
co-Vice-Chancellors from part of their load of Chancery 
duty, when found oppressive. And, in return, one of his 
brethren may occasionally assist in the bankrupt department, # 
especially in case of illness, or temporary and unavoidable 
absence from the duties of his court. 

Summoning and Examining Debtors before 
Commissioners of Bankruptcy. 

One of the boldest measures of legislative reform that 
has been recommended in modern times, is to be found in 
the Report of the Commissioners of Inquiry into Bankruptcy 
and Insolvency, — a measure which, if carried into effect in 
the excellent spirit of those who planned it, will entitle them 
to be enrolled among the benefactors of their country; for 
no greater benefit could have been proposed in favour of that 
immense portion of the community who have occasion to 
confide in the pecuniary honesty of others, than the process 
of summoning an alleged debtor who refuses to pay, and 
examining him on oath as to the truth of the demand. 

The object of an action at law, or suit in equity, to 
recover a debt, ought to be the decision of a bond fide dispute, 
in which there is some doubt or difficulty to be solved. 
Should the case be clear, and capable of being proved by the 
defendant's own admission that he has no pretence for dis- 
puting the justness of the claim, it is irreconcileable with 
every moral principle, that he should be able to retreat into 
the sanctuary of the law, and thence defy his creditor to 
obtain redress, except at the price of a long, tedious, and 
expensive suit, in which he is liable to be defeated at every 
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Step, by failure of technical proof, or defect of technical 
pleadings, and thus be defrauded of his just rights. Never- 
theless, however lamentable the fact, it is true that the pre- 
sent state of our law allows of this dishonest practice, as is 
evinced daily and hourly. 

It is well known that, in nine cases out of ten, the defen- 
dant in an action of debt has no just plea for resisting the 
plaintiff's demand. He defends the action frequently to gain 
•time, occasionally from a malicious wish to put his opponent 
to expense, and often, much too often, in order to take 
advantage of what some practitioners consider the most 
valuable chapter in law, the chapter of accidents, by which 
he unjustly hopes to succeed in his nefarious design, either 
by a defect in the chain of the plaintiflPs evidence, or by 
some flaw in his pleadings. If a debt cannot be fairly 
denied, no argument, no sophistry will succeed in attempting 
to show the necessity or expediency of compelling the creditor 
to bring an action at law, to prove that which cannot justly 
be controverted. It is, for instance, an intolerable hardship 
to be driven into a tedious and expensive process, to get a 
legacy out of an executor's hands, who has no excuse for 
retaining it, or to obtain payment of a bill of exchange, when 
the acceptor has no valid reason for not duly honouring it, 
and only shelters himself under a law which forces the holder 
into court to go through the mere ceremony of proving a 
hand-writing which the defendant cannot dispute. West- 
minster Hall is now groaning under a load of cases, nine- 
tenths of which ought never to have entered the court; and 
thus dishonest men are empowered, by law, to choke up the 
avenues to justice, and to delay, if not finally frustrate, its 
designs. 

The proposition of the Commissioners of Inquiry, if car- 
ried into effect, would silently, but instantly and effectually, 
remove this abuse. It recommends, that a creditor, having 
delivered the particulars of his debt and demanded payment, 
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should^ upon making an affidavit thereof, and that his debt is 
justly due, be entitled to a summons to compel the debtor^s 
appearance, and to ascertain from him, on oath, whether he 
believes he has a good answer to the demand. (Report, p. x.) 

Were this carried into effect, any person, whether a 
TRADER OR NOT, might be summoned, his answers be taken 
down in writing and signed by him, and then filed of record 
in the court ; after which, it would be evidence against him, 
if further litigation became necessary; and thus the expense 
of subpoenas, witnesses, and many other forms, as well as the 
invaluable time of the courts, would be wholly saved. 

The proposition of the commissioners also recommends 
that should the debtor not pay, or give security, such default 
is to be taken as a proof of his insolvency, and he is imme- 
diately to become amenable to the law for the equitable dis- 
tribution of his property, on the requisition of his creditors. 
But if, denying the debt, he swears he has a good answer, the 
present law will take its course (Report, p. x.), that is, the 
creditor must bring an action. 

The oppression of which a tyrannical rich man may be 
guilty, with impunity, under the present state of the law, is 
well exemplified by the following facts, related by Mr. 
Montagu, Q. C. (p. 150.) 

The first Lord L was indebted to his steward about 

10,000/. The steward died, and his children applied for 
payment. The peer^s reply was, " I will not pay a farthing; 
do your worst.** " He was, I understand,'* says Mr. Montagu, 
^^much accustomed to consider his will as law.** After 
various remonstrances, the children brought an action. 
When the case came on for trial, at Carlisle, lo ! his lordship 
had retained every counsel on the circuity and came down 
with a cloud of five score witnesses ! The judge ordered the 

cause to stand over. Lord L survived this many years, 

but seems to have had no " compunctious visitings,** for he 
never paid one sixpence of the debt, which the sequel proved 
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to be justly due. After his deaths his successor, the present 
earl, most honorably, most nobly, and immediately, paid all 
that had been claimed, with interest and costs, the whole 
then amounting to 25,000/.! ^^Now,** says Mr. Montagu, 
" I beg to know why that noble Lord ought not to have been 
amenable to a process which would have compelled him 
either to admit or deny the debt; and, if admitted, that his 
property should be immediately liable for the debt ; if denied, 
that the court should have liberty to examine as to the truth 
of the denial ?^^ 

The good sense of such reasoning speaks for itself; it is 
irrefragable. 

It may be asked, why has such a state of things been, 
during so many centuries, allowed to exist, when the remedy 
was so easy? The answer is, that till Mr. (now Sir Robert) 
Peel destroyed the prestige, the English law had always been 
considered as the " perfection of human reason.*^ To prove 
the antiquity of a usage, was to declare it perfect and sacred. 
Implicit belief in the " wisdom of our ancestors,^^ and blind 
submission to their laws, which were supposed to be hallowed 
by time, have, with few exceptions, proved formidable obsta- 
cles to the progress of human intellect, except when it has 
been employed in advancing the art of money-getting. ^^ Ita 
leaf scripta est/^ says a popular law writer, " is the cry of 
many a man who would be angry with another that expressed 
a doubt whether he possessed the power of ratiocination.^^ 

It has been urged, that the course of proceeding suggested 
would be productive of perjury. This the Report refutes in 
the following words : — ^^ Under the existing practice in the 
Court of Bankruptcy, of summoning debtors, we know from 
experience that men, answering in the face of a court, will 
rarely, if ever, speak falsely on such a subject. In some 
thousands of cases there have scarcely been a dozen where 
the debt has been absolutely denied, and a much smaller 
number in which such denial was believed to be false. - In 
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fact, the eoepeHment of the effect of personal summons has 
been most extensively tried, and has most extensively suc- 
ceeded,^^ (p. xii.) 

It has also been objected, that it would be tyrannical and 
inquisitorial to expose any one to an examination that would 
prove prejudicial to his interests. It would require more 
than the skill of an CEdipus to make out what tyranny there 
would be in compelling a man to admit that he has no excuse 
for the non-payment of a debt which he knows to be justly 
due. What can be more tyrannical than to allow a debtor 
to put his creditor to heavy expense, in order to prove a debt 
which cannot be denied ? What more inquisitorial than to 
drive a creditor to a disclosure of his affairs, in consequence 
of his having owing to him sums which the law's delay 
prevents his recovering in time to save himself from, perhaps 
bankruptcy ? 

Inquisitorial^ no doubt j to a certain extent, the proceeding 
will be ; but it will be an inquest in furtherance of justice. 
(Report, p. xi.) 

The principle of examining a person against his own 
interest, is acted upon in aU the courts of equity; in the 
Court of Bankruptcy, as just stated ; and even in the courts 
of common law, upon motions ; consequently, the scarecrow, 
innovation, would not be seen in such a proceeding ; there 
would be no alarming novelty in it. A bill of discovery in 
equity does precisely what is recommended in the Report, 
with this important difference, that in equity the answer on 
oath may be delayed for months, or even years, and incur vast 
expense; in the other case, it would occupy half-an-hour, and 
the cost be two'or three pounds ! 

Some have contended that the proposal in the Report 
would put oath against oath ; such is not the intention. If 
the debtor should deny the debt, or furnish a good answer, 
the summons would be dismissed. (Report, p. xii.) 

Of twenty-four witnesses who were examined as to 
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this pointy twenty were in favour of the plan, and four 
against it. 

We cannot better conclude this subject than in the words 
of the Report : — " The real question appears to be, whether 
it be a just principle that the rights of creditors should be 
enforced with as little expense, delay, and uncertainty as 
possible/' (Report, p. xi.) 

On the committing an Act of Bankruptcy. 

A PERUSAL of the bulky evidence published by the 
Commissioners of Inquiry into Bankruptcy and Insolvency 
shows how exceedingly anxious the commercial world are to 
have some means devised of compelling a trader, who is 
hopelessly insolvent, to commit an act of bankruptcy which 
shall be at once cheap and expeditious to prove and proceed 
on. 

There exist at present various acts of bankruptcy; but of 
these, all but two are voluntary — that is, are only committed 
by the spontaneous act and free will of the debtor. These 
voluntary acts of bankruptcy too frequently prove disad- 
vantageous to the creditors. The fact of having committed 
them may be made known only to a favoured few, who may 
use their information for their own exclusive purposes. 

The compulsory acts of bankruptcy are two: — 1. Lying 
in prison under an execution for debt ; 2, Not giving secu- 
rity, &c., under the 1 and 2 Victoria, c. 110, the act for 
abolishing arrest on mesne process. But the Report (p. 14) 
truly states that the first of these is dilatory, expensive, and 
unsatisfactory; and the second inefficient, as it often ends by 
putting in bail, which is useless to the creditor. Indeed, it 
is well known to practical men that it is almost impossible 
to establish an act of bankruptcy against a debtor who ought 
to admit it, but will not, till months have elapsed, and his estate 
is much diminished in value (Mr. Lavie, p. 210; Mr.Ditton, ' 
p. 128). The Report informs us (pp. ix. x.) that if the 
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debtor is not suflSciently honest to commit an act of bank- 
ruptcy, execution after execution may be levied on his pro- 
perty; a few active and determined creditors may be paid in 
full, while only a wreck will be left for the more forbearing ; 
and that such executions are often issued by relations under 
the most suspicious circumstances ; and (it might have been 
added) occasionally by confederates. 

We find, accordingly, that since the abolition of arrest on 
mesne process, a prompt, cheap, and easy test of insolvency 
has been universally considered as a desideratum (Report, 
p. 10; Sir Francis Myers, p. 245; Mr. Freshfield, p. 255). 
The 1st and 2nd Victoria, c. 110, sect. 8, was intended to 
supply a new act of bankruptcy in lieu of arrest on mesne 
process, but it has failed in its intended effect ; the reason of 
which is pointed out by Mr. Montagu (p. 150), who com- 
plains that attempts are too often made to adapt old laws to 
a new state of things, instead of adopting a new remedy 
altogether. Prom this censure, however, the Commissioners 
of Inquiry are exempt; they have taken a clear and business- 
like view of the subject, and struck at the very root of the 
evil. Their proposal, which was treated of at length in a 
former page, is as novel as it will prove beneficial to the 
commercial world, if acted upon; namely, that a debtor 
should be summoned, and the justice of the demand being 
established beyond controversy, by his own admission, then, 
if he do not pay, or give security, such default should be at 
once an act of bankruptcy, if he be a trader, or render him 
amenable to the insolvent laws, if not a trader. 

Such is the valuable principle the Commissioners of 
Inquiry wish to establish. They have, however, not entered 
into details; whether the omission was intentional or not, 
we have no means of judging. Jn working out this excellent 
principle it might, in some cases, be necessary to afford time 
to a trader so summoned; and it would be highly necessary 
to adopt precautionary measures, in order to prevent collu- 
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sion in giving security or satisfaction^ and to guard the court 
against those devices by which its proceedings might lead to 
frauds worse than those which the new measure proposes to 
abolish. But these and other points will^ doubtless^ receive 
due attention from the proper authorities. 

The Report also recommends that a trader should be 
liable to be made bankrupt at once^ upon his own application 
to the court, with the concurrence of a petitioning creditor, 
without any further act of bankruptcy than such application. 
(Report 17.) 

On the bx parte Adjudication op Bankruptcy. 

Another point, of very signal importance, to which the 
Report draws the public attention, is the ex parte adjudica- 
tion of bankruptcy ; which may, and often does, lead to the 
.most cruel injustice. 

When it is resolved to make a trader a bankrupt, who iar 
not acquiescing in or privy to the proceeding, the parties 
appear secretly before a commissioner, by whom the trader is 
declared a bankrupt, on ew parte evidence, and which, there- 
fore, of course, he has no means of rebutting, either by wit- 
nesses or cross-examining ; and the first intimation he has of 
the disastrous fact, is the entrance of the messenger of the 
court into his house, who instantly and peremptorily puts a 
stop to his business, seizes the whole of his property of 
every description, and becomes, de jwre^ master of his house 
and everything in it. The trader in vain rushes to the court 
to ask the groimds of so ruinous a measure ; he is told that 
the proceedings there must be kept a profound secret, that 
no disclosure can be made to him. If he then determines to 
seek redress in a court of law, he soon finds that not only 
his means of obtaining it, his money, is forced out of his 
possession, but is actually in the hands of his oppressors, 
and by it they are enabled to pursue their unjust course. 

e 2 
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This is no imaginary case. Astounding as it may be to the 
uninformed reader, such is the present state of the English 
law. The Holy Inquisition could not have ventured further, 
as concerns property, than this. The well-known case of 
Mr. Chambers, the banker, furnishes a flagrant instance of 
the consequences of this sUite of the law. He denies that he 
ever committed an act of bankruptcy: not being able to 
agitate this question, in the first instance, before the com- 
missioners who were to adjudicate upon the fact, he was 
driven to contest his commission at law; his bankruptcy 
took place in the year 1825, and is yet the subject of legal 
dispute. At least 20,000/. have been wasted in law, in addi- 
tion to 25,000/. given to him lately, by way of compromise. 
To this hour no dividend has been declared, though the 
assets at one time amounted to 100,000/. (Mr. Montagu's 
evidence, p. 73 ; Mr. Qroom^s, p. 277-) 

From 1783, when Sir James Bland Burgess published- 
his admirable work on the state of the Insolvent Law, down 
to the present day, the complaints of this state of the law 
have been numerous and loud. The Commissioners of 
Inquiry have discharged their duty in pointing out the 
existing abuse ; let us hope that the Legislature will not be 
backward in adopting their suggestion. 

The remedy proposed for the evils complained of, and 
ti^T numberless grievous consequences, is, that the adjudica- 
tion be, as now, eic partCy but that, before the bankruptcy is 
advertised in the GazettCy the trader shall have notice of the 
proceeding; that within a limited appointed time he may 
attend the commissioner to be heard against this adjudica- 
tion; and if, thereupon, the commissioner finds that the 
party ought not to be made a bankrupt, that the adjudica- 
tion shall be reversed. If the bankrupt makes no such 
application, then the advertisement is to be inserted in due 
C3urse. (Report, p. xviii.) 
We presume, though the Report omits so to state, that the 
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messenger is to take possession immediately, otherwise a 
fraudulent man would secrete his property during the short 
period so given him to dispute his bankruptcy. 

This proposed amendment avoids, on the one hand, the 
injustice of the existing mode of procedure, and, on the other, 
the mischiefs which tirould accrue, were a fraudulent trader 
to receive any previous intimation of the intention to declare 
him a bankrupt. 

Proposed Limit to Power op Bankrupt to dispute 
HIS Bankruptcy at Law. 

The only counterbalance to the iniquity of the present 
ex parte adjudication of bankruptcy, is the scarcely less 
iniquitous law which enables the bankrupt, or any other 
person, to dispute the bankruptcy during an indefinite period 
of time — even after the estate may have been divided, and 
the witnesses to prove the bankruptcy are dead. Mr. Cham- 
bers's bankruptcy took place in 1825; it is still — ^fifteen 
years afterwards — disputed by some persons ! In that case, 
too, the witness to prove the act of bankruptcy is no more. 
The only excuse for allowing this power of protracted litiga- 
tion will be gone, when the proposed change in allowing 
the bankrupt to be heard against the adjudication is carried 
into effect. 

The BrCport, therefore, properly recommends that, when 
the bankrupt does not, within a certain time after notice of 
the adjudication, dispute the bankruptcy, by appeal, or 
action at law, he shall not afterwards be entitled to this 
privilege. And as to other persons, they shall not be 
allowed to dispute the validity of the bankruptcy, unless they 
commence their suit or action within a given time after the 
cause of action arises. (Report, p. xix.) 
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As TO Bankrupts' Certificates. 

The existing law relating to bankrupts* certificates, tends 
very much to lower the tone of the moral feelings of the 
trading community, and otherwise operates injuriously on 
the commercial world. 

If a dexterous swindler adds to his accomplishments that 
of hardened impudence, and will intrepidly confess, in open 
court, that he has been pursuing a most nefarious system of 
roguery before his bankruptcy; — nevertheless, if he avows 
his knavery, and accounts for the scraps of his property 
which remain, and can procure, either by bribery, cajolery, 
importunity or fraud, the necessary number of creditors to 
sign his certificate, then the commission is expected to pass 
it as a matter of course. 

The question is, whether it is advisable that such a 
system should be continued; whether the creditors ought to 
sign, as at present; whether the commissioners alone should 
sign; or whether any intermediate course can be adopted. 

In theory, it appears most just that the creditors, who 
are losers by the bankrupt's failure, ought to have the 
power to declare whether or not he should be released and 
discharged from his debts. But the practical consequences 
of such a power prove in the highest degree injurious; no 
one should be a judge in his own cause, and assign the punish- 
ment for his own pain. Sometimes a creditor, smarting 
from losses, Is by rage blinded to what justice demands; 
^ a little creditor often becomes a great tyrant,'' says Mr. 
Parker (p. 5). Others, of a less stem disposition, and 
governed by the impulses of compassion, are induced to 
overlook the important truth, that justice sometimes requires 
that a bankrupt should be punished. 

Even as a reward for good conduct, the certificate is too 
extensive in its effect; a total, unconditional discharge from 
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all debts^ is at once granted; there can be no terms^ no 
conditions imposed. On the other hand, to withhold it as a 
punishment, is certahily far too indiscriminating, and there- 
fore fails in its purposed end; instead of deterring by 
example, it often excites commiseration. There is but one 
pimishment, or none, for all offences of all degrees. This 
is either too much in the spirit of the severe Athenian Draco, 
or of the misjudging British Owen. The certificate is pro- 
cured with far too much facility by the dishonest trader, and 
with difficulty far too great by him who merits its protection. 

Honest and reflecting creditors, though they may be 
irritated, are seldom vindictive. From revenge, inveterate 
malice, and the sordid passions, the bankrupt should be 
protected: — on the other hand, the community at large should 
not be exposed to the depredations of calculating, cunning, 
plausible swindlers. 

Among the evils of the present system, the following 
may be enumerated. 

1. The bankrupt, when uncertificated, can never acquire 
property; his assignees may seize whatever he obtains, till 
he obtains twenty shillings in the pound; hence, in most 
instances, society is deprived of the benefit of his industry. 

2. He may be taken in execution and thrown into 
prison, by a creditor who does not prove, for a debt he 
cannot pay, having, on his solemn oath, surrendered his last 
shilling. Now, as a bankrupt does not volunteer to deliver 
up his property, but is (or is supposed to be) unwillingly 
dragged into court, it follows that if he honestly gives up his 
all, the law should not throw him into gaol for non-payment 
of a debt which the law itself has already deprived him of 
the means of discharging. 

3. It holds out an inducement to the bankrupt to secrete 
and withhold part of his effects, in order to have the means 
of bribing some unconscientious creditor, whom he suspects 
will refuse to sign the certificate unless tempted by the cer- 
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tainty of pecuniary reward. ^ Certificates/^ says Sir Samuel 
Romilly, (Common^s Debates^ 1808), *^are often withheld by 
some one or two rapacious creditors, for the purpose of extort- 
ing money from the friends, perhaps from a son, a brother, or 
a father of the bankrupt, and of thus securing themselves an 
undue advantage over the other creditors/^ 

4. It deters the bankrupt from opposing improper proofs, 
from the fear of offending the creditors, should they succeed 
in proving. 

5. The bankrupt if uncertificated, cannot be a witness for 
the assignees in actions to recover property* This is 
monstrous, because the action may be against the very 
creditor who withholds his signature to the certificate, in 
order to prevent the bankrupt being a competent witness 
against him. 

6. It offers an inducement to the dishonest bankrupt to 
allow the proof of fictitious debts, for the purpose of enabling 
the parties proving to control the certificate; thus, leading to 
perjury, and diminishing the dividend paid to the real 
creditors. 

8. It is the cause of an expense, always considerable, and 
weighing heavily indeed on one who has just surrendered all 
he possessed in the world. This expense is usually from 
15/. to 30/., (Mr. Helm, p. 367; Mr. Galloway, p. 480.) One 
certificate is mentioned which cost 500/. (Mr. Ayrton, p. 147) ; 
and Mr. Montagu refers to a case where the cost was 700/. 
(page 71.) 

And what purpose is answered by a system environed by 
so many evils ? In other words, from what class of persons, 
rogues or honest men, is the certificate withheld ? Let Sir 
Samuel Romilly answer this question. He says (Common^s 
Debates, 1808)^ " Paradoxical as it may appear, it is not less 
true, that certificates are more frequently withheld from the 
candid and honest, than from the fraudulent bankrupt.'' 
"Almost any rogue,*' says Mr. Tyrrell (Report, p. 377) ^^can 
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obtain his certificate. Sometimes an honest man, who has 
withheld a preference from a heavy creditor, has some diffi- 
culty.^^ *^ In 99 cases out of 100, it affords no preventive 
check.^' (Mr. Evans, p. 416.) And many other witnesses 
speak of the obtaining the certificates as a '^ mere ceremony •*' 
Such a state of things is a serious evil; it confounds all dis- 
tinctions between honest and swindling bankrupts. 

The Commissioners of Inquiry state that they are of 
opinion, that requiring the signature of a certain proportion 
of the bankrupt's creditors, to testify their consent to their 
having his certificate, is mischievous in its consequences; and 
that, having a due regard to the interest of creditors, to the 
situation of the unfortunate but honest bankrupt, and as 
affording the best check to fraudulent bankruptcies, and the 
various evils that generally result from them, it would be 
advantageous that the granting of the certificate should be a 
judicial act; but that any of the creditors should be permitted 
to show cause against it; that the decision should be subject 
to appeal; and that the commissioners should have the power 
to annex such conditions to the certificate as the justice of 
the case may require. 

To this plan, we are convinced no objections will be 
found in practice. It appears but consistent that the com- 
missioner who begins by declaring the trader subject to the 
severe consequences of the bankrupt laws, should also be the 
person to conclude, by declaring him discharged from their 
effects, when he has done all that the law and honesty 
require of him. The proposed change does not deprive 
creditors of any right they ought to possess. It does not 
prevent their releasing the bankrupt : every creditor may do 
that at any time. 

Of the witnesses examined, forty-two are in favour of 
making the certificate a judicial act, and fifty-four against* 
It will be seen that the Commissioners of Inquiry agree in 
opinion with the minority, and there does not appear any 
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reason to doubt the justness of the conclusion at which they 
have arrived. 

We cannot help saying that^ upon this subject, among 
others of a similar nature, this country is sadly in the rear 
of some of its neighbours, and likewise of its republican 
brethren on the other side of the Atlantic. In America, 
while a bankrupt law existed, the granting, or withholding 
a certificate, was dependent on the commissioners only, 
being finally allowed by the President. In Holland, aU the 
creditors must sign, but those who refuse may be cited before 
a tribunal, which, should the opposition appear unreasonable, 
may grant the certificate. And, in France, if the creditors 
prove obdurate, we rather believe that the bankrupt can obtain 
an arrit de defense, which acts as a certificate. 



Punishment op Fraudulent Bankrupts. 

Were we, on good authority, informed that a country 
existed where the mere name of an offender, determined 
whether or not he should be punished for gross offences 
against the laws — that a criminal denominated Smith is 
visited with punishment, while another calling himself Jones, 
and guilty of the same offence, escapes with impunity, we 
might, perhaps, conclude that the legislature of such a nation 
was composed of persons in a state of mental aberration. 
Nevertheless, we find something very nearly approaching to 
this in our own laws of debtor and creditor. 

This will, at first, appear a bold assertion; but its truth 
will become evident by the aid of that figure of speech called 
exemplification. Should one, designated an attorney^ be 
guilty of gross breaches of trust, and of pecuniary frauds, and 
not being a trader within the bankrupt laws, be compelled to 
pass through the Insolvent Court, he is liable to lengthened 
imprisonment, but if that identical person think fit to call 
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himself a scrivener, and be brought into the Court of Bank- 
ruptcy, he will be exempt from punishment. 

It is hardly possible to imagine anything more destructive 
of every principle of justice than such a state of law. Those 
who have occasion to frequent the Courts [of the Commis* 
sioners of Bankruptcy, but too often find, that tradesmen, 
merchants, and even bankers, who have no excuse, are some- 
times guilty of the most abominable, cruel frauds, but who, 
under the present state of the bankrupt law, are liable to no 
punishment; but had they been forced into the Insolvent 
Court, their dishonesty would not only have been exposed, 
but the sentence of the commissioners would have shown, 
that there, at least, crime is not treated as misfortune, and 
committed with impunity. 

However people may diflFer on the subject of punishment, 
all must agree in the proposition, that either the insolvent 
law is unnecessarily and cruelly tyrannical, or the law of 
bankruptcy unjustly and lamentably indulgent. 

The Commissioners of Inquiry into the law of Bank- 
ruptcy and Insolvency appear to be of the latter opinion. 
The Report (page xx.) recommends that a bankrupt should 
be liable to a criminal prosecution, if he do not attend for 
examination whenever directed by the Court; if he has 
obtained credit by false pretences ; or attempted to account for 
his property by fictitious expenses or losses; or made fraudu- 
lent gifts or sales of any of his property; or knowingly 
aUowed fictitious debts to be proved against his estate; or 
appropriated truest property to his own %bse; or has, at any time, 
concealed, destroyed, altered, mutilated, or falsified any of 
his books, papers, &c., with intent to defraud his creditors; 
and that persons convicted should be imprisoned, with or 
without hard labour, at the discretion of the court; and that 
the judgment upon such parties should be advertised. It is 
also recommended that due facility be given to prosecutions, 
and that where tlie estate of the bankrupt is insufficient to 
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meet the costs^ such prosecutions should be at the public 
expense. 

The Report contains no recommendation as to where the 
power of pimishment should be lodged^ whether in the 
Court of Bankruptcy itself, or in some other court. At pre- 
senty no man can pass either the Insolvent or the Bankrupt 
Court without a certain stigma, because the public generally 
have no means of knowing whether the party was well- 
meaning, but unfortunate, or ill-designing and unsuccessful. 
But should the Bankrupt Court be confitied to the hearing 
and adjudication of claims, and the administration of assets, 
and should knaves be turned over to some other court, to be 
dealt with as such — then the fact of a debtor having passed 
through the Court of Bankruptcy without any further pro- 
ceeding, would be evidence to the public of his honesty. 
This would be in accordance with the French law, which 
recognizes two kinds of bankrupts, the insolvent, and the 
fraudulent debtor, and the latter class of persons is not 
allowed to contaminate the court established for the benefit 
of the unfortunate, but honest trader, and his creditors. 
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